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This is a claimfor workers’ conpensati on benefits under the
Longshore and Harbor Workers’ Conpensation Act as anmended (33
U S C 8901, et seq.), herein referred to as the “Act.” The
hearings were held on October 18 and Novenber 28, 2000 in
Portland, Maine, at which tinme all parties were given the
opportunity to present evidence and oral argunents. The
following references will be used: TR for the official hearing
transcript, ALJ EX for an exhibit offered by this Adm nistrative
Law Judge, CX for a Claimant’s exhibit and EX for an Enpl oyer’s
exhi bit. This decision is being rendered after having given
full consideration to the entire record.



Post - heari ng evidence has been admtted as:

Exhi bit No. Item Filing

Dat e

EX 20A Attorney Hessert’s letter 01/31/01
filing the

EX 20 January 15, 2001 report of 01/ 31/01
Dermot N. Killian, MD

EX 21A Attorney Hessert’s letter 02/ 05/ 01
filing the

EX 21 Conpr ehensi ve Psychiatric 02/ 05/ 01

Eval uati on of David J. Bourne,
MD., as well as

EX 22 Appendix 1 - - a nulti-page
02/ 05/ 01
listing of the medical records
reviewed by Dr. Bourne

CX 12 Attorney Cleveland s letter 03/19/01
requesti ng an extension of tine
for the parties to file their
post-hearing briefs

ALJ EX 7 This Court’s ORDER granting 03/19/01
such extension

CX 13 Claimant’ s bri ef 04/ 23/ 01

EX 23 Enpl oyer’ s brief 04/ 23/ 01

CX 14 Attorney Cl evel and' s 04/ 23/ 01

Fee Petition
The record was closed on April 23, 2001, as no further
docunments were fil ed.
Sti pul ati ons and | ssues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Cl ai mant and t he Enpl oyer were i n an enpl oyee-enpl oyer
relati onship at the relevant tines.
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3. Cl ai mant al |l eges that he suffered an injury on October
15, 1999 in the course and scope of his enpl oynent.

4. Cl ai mnt gave the Enployer notice of the injury in a
timely manner.

5. Claimant filed a tinmely claimfor conpensati on and the
Empl oyer filed a tinmely notice of controversion.

6. The claim for conpensation is dated Novenmber 9, 1999
and the Enpl oyer’s notice of controversion is dated Novenber 19,
1999. (EX 1,” EX 4)

7. The parties attending an informal conference on April
13, 2000.

8. The applicabl e average weekly wage is $633. 21.

9. The Enpl oyer has paid no benefits herein under the
Longshore Act.

The unresol ved issues in this proceeding are:

1. The fact of injury.

2. Whet her Claimant’ s conditionis causally relatedto his
maritime enpl oyment.

3. If so, the nature and extent of his disability.

4. Entitlement to an award of medical benefits, interest

on unpai d conpensati on benefits, as well as to an attorney’s fee
and rei nmbursenent of litigation expenses.

Sunmary of the Evidence

Bertrand L. Levesque (“Claimant” herein), fifty-three (53)

years of age, with a tenth grade formal education and a GED
while serving in the US. Arny and stationed at Schofield

Barracks in Hawaii, as well as an enployment history of manual
| abor, enlisted in the US. Arny in May of 1966 and honorably
served with the 1st Infantry Division, Il Corps, in Vietnamfrom
January of 1967 to January of 1969. He served a total of twelve
(12) years on active duty, as well as two (2) years in the
active reserves. He went to work on Novenber 6, 1989 as a

mai nt enance electrician at the so-called Hardings Facility of
the Bath Iron Wrks Corporation (“Enployer”), a maritinme
enpl oyer that builds and repairs ships and vessels for the U S.
Navy at its Bath, Maine shipyard, as well as at other facilities
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in Portland and Brunswi ck, Maine. He was |aid-off due to a | ack
of work on January 24, 1992 and was rehired on Septenmber 21,
1992 in the same job classification and was transferred to work
as a production worker at the Bath shipyard in February of 1995
and was assigned duties as a cable puller and, inter alia, he
“packed transits in the cable run.” (CX 6; TR 31-35, 43-58)

Claimant, alleging that he suffers from post-traumatic
stress disorder (PTSD) as a result of his Vietnam service,
testified that he began to experience shortness of breath in
1995, shortly after being transferred to the shipyard, as a
result of exposure to and inhalation of epoxy paint and other
chem cals and funes. He has chronic obstructive pul nonary
di sease (COPD), chronic chest aches and shall ow breathing,
Claimant remarking that whenever he gets depressed, his
shortness of breath worsens and he experiences panic attacks.
He had such an attack when he was taken off the boats and his
wages decreased. \When he experiences such an attack, he has to
go to “a clean area,” take his nmedication to relax him and he
then falls asleep even while on the boats. Cl ai mant’ s panic
attacks were treated by Stephen Fairchild, MD., and, according
to Claimnt, he experiences three-to-four such attacks weekly
due to the lack of fresh air on the ships and the presence of
chemcals in the work area. He experienced no shortness of
breath or panic attacks before 1995 and these have worsened over
the years due to the paints and other chemnicals used in painting
the ships. (TR 35-38, 57-60)

I n 1995 he took some time off work through the FMLA and he
just rested at hone in a cl eaner environnent. He reported these
panic attacks to on-duty personnel at “first aid, and first aid
| aughed” at him Claimnt takes a variety of medication for his
vari ous problenms and these prescriptions are identified in CX
10, Claimant remarking that he used to take much nore nedication
in the past. (TR 38-42, 61-62)

Cl ai mant | ast worked at the shipyard on either October 15
or 17, 1999 as Dr. Fairchild suggested that Clainmant no | onger
work on the boats. Cl aimnt was transferred to work in the Hyde
Building at the yard and his |ast day of work at the shipyard
was on January 23, 2000. His job involved, inter alia, making
tenporary repairs to the cable. Whil e Cl ai mant experienced
shortness of breath and fatigue prior to 1995, he was able to
conti nue working but after 1994 his continued exposure to epoxy
pai nt worsened his COPD, a condition first diagnosed first in
1991. On January 24, 2000 Clai mant went to the V.A Hospital in
Togus, Mai ne seeking nedication for his COPD, PTSD and hi s ot her
probl ens, and he was hospitalized because the doctors did not
want him to drive honme as he was on so nmuch medication.
Claimant is unable to focus while experiencing a panic attack,
is unable to work and nust sinply rest as nuch as he can. He
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must avoi d becom ng depressed or stressed out because such wll
aggravate his COPD, shortness of breath and PTSD. (TR 62-76)

On the basis of the totality of this record and having
observed the denmeanor and heard the testinmony of a credible
Claimant, | make the foll ow ng:

Fi ndi ngs of Fact and Concl usi ons of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
wi t nesses, to weigh the evidence and draw his own inferences
fromit, and he is not bound to accept the opinion or theory of
any particular nedical examn ner. Banks v. Chicago Grain
Trimmers Association, Inc., 390 U S. 459 (1968), reh. denied,
391 U.S. 929 (1969); Todd Shipyards v. Donovan, 300 F.2d 741
(5th Cir. 1962); Scott v. Tug Mate, Incorporated, 22 BRBS 164,
165, 167 (1989); Hite v. Dresser Gui berson Punping, 22 BRBS 87,
91 (1989); Anderson v. Todd Shipyard Corp., 22 BRBS 20, 22
(1989); Hughes v. Bethlehem Steel Corp., 17 BRBS 153 (1985);
Seaman v. Jacksonville Shipyard, Inc., 14 BRBS 148.9 (1981);
Brandt v. Avondal e Shipyards, Inc., 8 BRBS 698 (1978); Sargent
v. Matson Terminal, Inc., 8 BRBS 564 (1978).

The Act provides a presunption that a claimcones withinits
provi sions. See 33 U.S.C. 8920(a). This Section 20 presunption
"applies as nuch to the nexus between an enpl oyee's nal ady and
his enploynent activities as it does to any other aspect of a
claim" Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C.
Cir. 1976), cert. denied, 429 U S. 820 (1976). Cl ai mant's
uncontradicted credible testinony alone my constitute
sufficient proof of physical injury. Golden v. Eller & Co., 8
BRBS 846 (1978), aff'd, 620 F.2d 71 (5th Cir. 1980); Hanpton v.
Bet hl ehem Steel Corp., 24 BRBS 141 (1990); Anderson v. Todd
Shi pyards, supra, at 21; Mranda v. Excavation Construction
Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with
the requirenent that a claimof injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a "prima facie" case. The Suprene Court has hel d that

“Ila] prima facie ‘claim for conpensation,” to which the
statutory presunption refers, nust at |east allege an injury
that arose in the course of enploynment as well as out of
enpl oynment." United States Indus./Fed. Sheet Metal, Inc., v.

Director, Ofice of Wrkers' Conpensation Prograns, U S. Dep’'t
of Labor, 455 U. S. 608, 615 102 S. Ct. 1318, 14 BRBS 631, 633
(CRT) (1982), revig Riley v. U. S. Indus./Fed. Sheet Metal, Inc.,
627 F.2d 455 (D.C. Cir. 1980). Mor eover, "the mere existence
of a physical inmpairment is plainly insufficient to shift the
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burden of proof to the enployer.” U S. Industries/Federal Sheet
Met al , I nc., et al., . Di rector, Ofice of Wrkers'
Conpensation Progranms, U.S. Departnent of Labor, 455 U. S. 608,
102 S.Ct. 1318 (1982), revig Riley v. U S. Industries/Federa

Sheet Metal, Inc., 627 F.2d 455 (D.C. Cir. 1980). The
presunption, though, is applicable once claimnt establishes
that he has sustained an injury, i.e., harm to his body.

Preziosi v. Controlled Industries, 22 BRBS 468, 470 (1989);
Brown v. Pacific Dry Dock Industries, 22 BRBS 284, 285 (1989);
Trask v. Lockheed Shi pbuil di ng and Constructi on Conpany, 17 BRBS
56, 59 (1985); Kelaita v. Triple A Mchine Shop, 13 BRBS 326
(1981).

To establish a prima facie claim for conpensation, a
claimant need not affirmatively establish a connection between
work and harm Rat her, a <claimant has the burden of
establishing only that (1) the claimant sustained physical harm
or pain and (2) an accident occurred in the course of
enpl oynment, or conditions existed at work, which could have
caused the harm or pain. Kel aita, supra; Kier v. Bethlehem
Steel Corp., 16 BRBS 128 (1984). Once this prim facie case is
established, a presunption is created under Section 20(a) that
the enployee's injury or death arose out of enploynment. To
rebut the presunption, the party opposing entitlenent nust
present substantial evidence proving the absence of or severing
t he connection between such harm and enploynent or working
condi ti ons. Kier, supra; Parsons Corp. of California v.
Director, OANCP, 619 F.2d 38 (9th Cir. 1980); Butler v. District
Par ki ng Managenment Co., 363 F.2d 682 (D.C. Cir. 1966); Ranks v.
Bath Iron Wrks Corp., 22 BRBS 301, 305 (1989). Once cl ai mant
establi shes a physical harm and working conditions which could
have caused or aggravated the harm or pain the burden shifts to
the enployer to establish that claimant's condition was not

caused or aggravated by his enpl oynment. Brown v. Pacific Dry
Dock, 22 BRBS 284 (1989); Rajotte v. General Dynam cs Corp., 18
BRBS 85 (1986). If the presunption is rebutted, it no |onger
controls and the record as a whole nust be evaluated to
determ ne the issue of causation. Del Vecchio v. Bowers, 296
U.S. 280 (1935); Volpe v. Northeast Marine Term nals, 671 F.2d
697 (2d Cir. 1981). In such cases, | nust weigh all of the

evi dence relevant to the causation i ssue. Sprague v. Director,
ONCP, 688 F.2d 862 (1st Cir. 1982); MacDonald v. Trailer Marine
Transport Corp., 18 BRBS 259 (1986).

The U.S. Court of Appeals for the First Circuit has
consi dered the Enployer’s burden of proof in rebutting a prim
facie clai munder Section 20(a) and that Court has i ssued a nost
significant decision in Bath Iron Works Corp. v. Director, OACP
(Shorette), 109 F.3d 53, 31 BRBS 19(CRT)(1st Cir. 1997).
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In Shorette, the United States Court of Appeals for the
First Circuit, in whose jurisdiction this case arises, held that
an enmpl oyer need not rule out any possible causal relationship
between a claimant’s enpl oyment and his condition in order to
establish rebuttal of the Section 20(a) presunption. The court
hel d t hat enpl oyer need only produce substantial evidence that
t he condition was not caused or aggravated by the enpl oyment.
ld., 109 F.3d at 56,31 BRBS at 21 (CRT); see also Bath Iron
Works Corp. v. Director, OANCP [Hartford], 137 F.3d 673, 32 BRBS
45 (CRT)(1st Cir. 1998). The court held that requiring an
enpl oyer to rule out any possible connection between the injury
and the enpl oynment goes beyond the statutory | anguage presum ng
the conpensability of the claim “in the absence of substanti al
evidence to the contrary.” 33 U S.C. 8920(a). See Shorette,
109 F.3d at 56, 31 BRBS at 21 (CRT). The “ruling out” standard
was recently addressed and rejected by the Court of Appeals for
the Fifth and Seventh Circuits as well. Conoco, Inc. .
Director, ONCP [Prewitt], 194 F.3d 684, 33 BRBS 187(CRT)(5th
Cir. 1999); American Grain Trimmers, Inc. v. OWCP, 181 F. 3d
810, 33 BRBS 71(CRT)(7th Cir. 1999); see also OKelley v. Dep’t
of the Arnmy/NAF, 34 BRBS 39 (2000); but see Brown V.
Jacksonville Shipyards, 1Inc., 893 F.2d 294, 23 BRBS 22
(CRT)(11th Cir. 1990) (affirm ng the finding that the Section
20(a) presunption was not rebutted because no physician
expressed an opinion “ruling out the possibility” of a causal
rel ati onship between the injury and the work).

To establish a prima facie case for invocation of the
Section 20(a) presunption, claimnt nust prove that (1) he
suffered a harm and (2) an accident occurred or working
condi ti ons exi sted which could have caused the harm See, e.g.,
Noble Drilling Conpany v. Drake, 795 F.2d 478, 19 BRBS 6 (CRT)
(5th Cir. 1986); Janes v. Pate Stevedoring Co., 22 BRBS 271
(1989). If claimant's enpl oynent aggravates a non-work-rel at ed,
underlyi ng di sease so as to produce i ncapacitating synptons, the
resulting disability is conpensable. See Rajotte v. GCeneral
Dynam cs Corp., 18 BRBS 85 (1986); Gardner v. Bath Iron Wrks
Corp., 11 BRBS 556 (1979), aff'd sub nom Gardner v. Director,
ONCP, 640 F.2d 1385, 13 BRBS 101 (1st Cir. 1981). |If enployer
presents "specific and conprehensive" evidence sufficient to
sever the connection between claimant's harmand his enpl oynent,
t he presunption no |Ionger controls, and the issue of causation
must be resol ved on the whol e body of proof. See, e.g., Leone
v. Seal and Term nal Corp., 19 BRBS 100 (1986).

Enpl oyer contends that Claimnt did not establish a prim
facie case of causation and, in the alternative, that there is
substantial evidence of record to rebut the Section 20(a), 33
U S C 8920(a), presunption. The Board has held that an
enpl oyee’ s credi bl e conplaints of subjective synptons and pain
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can be sufficient to establish the elenment of physical harm
necessary for a prima facie case for Section 20(a) invocation.
See Syl vester v. Bethlehem Steel Corp., 14 BRBS 234, 236 (1981),
aff'd, 681 F.2d 359, 14 BRBS 984 (5th Cir. 1982). Moreover, |
may properly rely on Claimant's statenents to establish that he
experienced a work-related harm and as it is undisputed that
wor ki ng condi ti ons exi sted which could have caused the harm the
Section 20(a) presunption is invoked in this case. See, e.g.,
Sinclair v. United Food and Commerci al Workers, 23 BRBS 148, 151
(1989). Mbreover, Enployer's general contention that the clear
wei ght of the record evidence establishes rebuttal of the pre-
presunption is not sufficient to rebut the presunption. See
generally Mffleton v. Briggs Ice CreamCo., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enpl oyer.
33 U S.C. § 920. What this requirement neans is that the
enpl oyer must offer evidence which conpletely rules out the
connecti on between the alleged event and the alleged harm In
Caudi Il v. Sea Tac Al aska Shi pbuilding, 25 BRBS 92 (1991), the
carrier offered a nedical expert who testified that an
enpl oynment injury did not “play a significant role” in
contributing to the back trouble at issue in this case. The
Board held such evidence insufficient as a matter of law to
rebut the presunption because the testinony did not conpletely
rule out the role of the enploynent injury in contributing to
the back injury. See also Cairns v. Matson Term nals, Inc., 21
BRBS 299 (1988) (nedical expert opinion which did entirely
attribute the enployee’s condition to non-work-related factors
was nonet hel ess insufficient to rebut the presunption where the
expert equivocated sonewhat on causation elsewhere in his
testinony). Where the enployer/carrier can offer testinony
which conpletely severs the causal link, the presunmption is
rebutted. See Phillips v. Newport News Shipbuilding & Dry Dock
Co., 22 BRBS 94 (1988) (nedical testinony that claimnt’s
pul monary probl enms are consistent with cigarette snoking rather
t han asbestos exposure sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the
Section 20(a) presunption. But see Brown v. Pacific Dry Dock
22 BRBS 284 (1989) (holding that asbestosis causation was not
establi shed where the enployer denonstrated that 99% of its
asbestos was renoved prior to the claimant’s enploynment while
the remaining 1% was in an area far renmoved from the cl ai mant
and renoved shortly after his enpl oynent began). Factual issues
cone in to play only in the enployee’s establishnent of the
prima facie elenments of harnf possi bl e causation and in the |ater
factual determ nation once the Section 20(a) presunption passes
out of the case.



Once rebutted, the presunption itself passes conpletely out
of the case and the issue of causation is determned by
examning the record “as a whole”. Hol mes v. Universal
Maritime Services Corp., 29 BRBS 18 (1995). Prior to 1994, the
“true doubt” rule governed the resolution of all evidentiary
di sputes under the Act; where the evidence was in equi poise, all
factual determ nations were resolved in favor of the injured
enpl oyee. Young & Co. v. Shea, 397 F.2d 185, 188 (5" Cir.
1968), cert. denied, 395 U S. 920, 89 S. Ct. 1771 (1969). The
Suprenme Court held in 1994 that the “true doubt” rule violated
the Adm nistrative Procedure Act, the general statute governing
all admnistrative bodies. Director, OANCP v. Geenwch
Collieries, 512 U S. 267, 114 S. Ct. 2251, 28 BRBS 43 (CRT)
(1994). Accordingly, after Geenwich Collieries the enployee
bears the burden of proving causation by a preponderance of the
evi dence after the presunption is rebutted.

As the Enpl oyer disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption
with substantial evidence which establishes that claimnt’s
enpl oynment did not cause, contribute to, or aggravate his
condition. See Peterson v. General Dynam cs Corp., 25 BRBS 71
(1991), aff’d sub nom Insurance Company of North Anmerica v.
U.S. Dept. of Labor, 969 F.2d 1400, 26 BRBS 14 (CRT)(2d Cir.
1992), cert. denied, 507 U.S. 909, 113 S. Ct. 1264 (1993); Obert
v. John T. Clark and Son of Maryland, 23 BRBS 157 (1990); Samv.
Loffl and Brothers Co., 19 BRBS 228 (1987). The unequi vocal
testimony of a physician that no rel ationship exists between an
injury and a claimant’s enploynent is sufficient to rebut the
presunption. See Kier v. Bethlehem Steel Corp., 16 BRBS 128
(1984). If an enployer submts substantial countervailing
evidence to sever the connection between the injury and the
enpl oynment, the Section 20(a) presunption no | onger controls and
the issue of causation nust be resolved on the whol e body of
proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS 191 (1990).
This Adm ni strative Law Judge, in weighing and eval uating all of
the record evidence, may pl ace greater wei ght on the opini ons of
the enpl oyee’ s treating physician as opposed to the opinion of
an exam ning or consulting physician. In this regard, see Bath
Il ron Works Corp. v. Director, OANCP (Hutchins), 244 F.3d 322 (1st
Cir. 2001); Pietrunti v. Director, OACP, 119 F.3d 1035, 31 BRBS
84 (CRT)(2d Cir. 1997). See also Anpbs v. Director, OAP, 153
F.3d 1051 (9t" Cir. 1998), anended, 164 F.3d 480, 32 BRBS 144
(CRT) (9" Cir. 1999).

In the case sub judice, Claimant alleges that the harmto
his bodily franme, i.e., his COPD, shortness of breath and PTSD,
resulted fromhis exposure to and inhal ati on of epoxy paint and
ot her injurious pul nonary/respiratory stinuli at the Enployer's
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shi pyard. The Enpl oyer has i ntroduced substantia
countervailing evidence severing the connection between such
harmand Claimant's maritime enpl oyment. Thus, the presunption
falls out of the case, does not control the result and | shall
now wei gh and evaluate all of the record evidence.

I njury

The term "injury" neans accidental injury or death arising
out of and in the course of enploynment, and such occupationa
di sease or infection as arises naturally out of such enpl oynent
or as naturally or wunavoidably results from such accidenta
injury. See 33 U S.C. 8902(2); U.S. Industries/Federal Sheet
Metal, Inc., et al., v. Director, Ofice of Workers Conpensati on
Prograns, U.S. Departnent of Labor, 455 U. S. 608, 102 S.Ct. 1312
(1982), revig Riley v. U 'S Industries/Federal Sheet Metal,
Inc., 627 F.2d 455 (D.C. Cir. 1980). A work-rel ated aggravation
of a pre-existing condition is an injury pursuant to Section
2(2) of the Act. Gardner v. Bath Iron Works Corporation, 11
BRBS 556 (1979), aff'd sub nom Gardner v. Director, OACP, 640
F.2d 1385 (1st Cir. 1981); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Janusziewi cz v. Sun Shipbuilding and Dry Dock
Conmpany, 22 BRBS 376 (1989) (Decision and Order on Remand);
Johnson v. Ingalls Shipbuilding, 22 BRBS 160 (1989); Mudrid v.
Coast Marine Construction, 22 BRBS 148 (1989). Mor eover, the
enpl oynent-rel ated i njury need not be the sol e cause, or prinmary
factor, in a disability for conpensation purposes. Rather, if
an enploynent-related injury contributes to, conbines with or
aggravates a pre-existing disease or underlying condition, the
entire resultant disability is conpensable. St rachan Shi ppi ng
v. Nash, 782 F.2d 513 (5th Cir. 1986); |Independent Stevedore Co.
v. O Leary, 357 F.2d 812 (9th Cir. 1966); Kooley v. Marine
| ndustries Northwest, 22 BRBS 142 (1989); M jangos v. Avondale
Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. CGeneral Dynam cs
Corp., 18 BRBS 85 (1986). Al so, when clai mant sustains an
infjury at work which is followed by the occurrence of a
subsequent injury or aggravation outside work, enployer is
liable for the entire disability if that subsequent injury is
t he natural and unavoi dabl e consequence or result of the initial
work injury. Bl udwort h Shipyard, Inc. v. Lira, 700 F.2d 1046
(5th Cir. 1983); Mjangos, supra; H cks v. Pacific Marine &
Supply Co., 14 BRBS 549 (1981). The terminjury includes the
aggravation of a pre-existing non-work-related condition or the
conmbi nati on of work- and non-work-rel ated conditions. Lopez v.
Sout hern Stevedores, 23 BRBS 295 (1990); Care v. WWVATA, 21 BRBS
248 (1988).

I n occupational disease cases, there is no "injury" unti
the accunulated effects of the harnmful substance nmanifest
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t henmsel ves and cl ai mant beconmes aware, or in the exercise of
reasonable diligence or by reason of nedical advice should
become have been aware, of the relationship between the
enpl oynment, the disease and the death or disability. Travelers
| nsurance Co. v. Cardillo, 225 F.2d 137 (2d Cir. 1955), cert.
deni ed, 350 U.S. 913 (1955). Thorud v. Brady-Han |ton Stevedore
Conpany, et al., 18 BRBS 232 (1987); Ceisler v. Colunbia
Asbestos, Inc., 14 BRBS 794 (1981). Nor does the Act require
that the injury be traceable to a definite time. The fact that
claimant's injury occurred gradually over a period of tine as a
result of continuing exposure to conditions of enploynment is no
bar to a finding of an injury within the neaning of the Act.
Bath Iron Works Corp. v. Wiite, 584 F.2d 569 (1st Cir. 1978).

In the case at bar, Claimant relies on the nedical progress
notes of Dr. Joseph M Mendes, a fam |y physician, beginning on
July 19, 1995 and ending on Septenmber 18, 2000, a total of 25

pages. These records reflect that either Dr. Mendes or Dr.
Fairchild treated Claimant for his nultiple medical problens,
i ncl udi ng chest congesti on, bronchitis, heari ng | oss,

depressi on, fatigue and dyspnea, shortness of breath and trouble
sl eeping. (CX 8)

As of October 15, 1999 Dr. Fairchild inposed permanent
restrictions against being exposed to fumes and dust because
Cl ai mant was unable to “breath when (so) exposed and devel ops a
panic attack.” Dr. Fairchild opined Claimnt’s COPD, panic
attacks and anxi ety di sorder were work-rel ated problens. (CX 8)

Cl ai mrant has al so been eval uated by Dr. Ral ph Harder at St.
Mary’'s Disorders Laboratory and the doctor reported that
Claimant’s March 27, 1997 polysommogram reflected “(s)leep
di sordered breathing events seen in significant nunbers
consistent with mld to noderate sl eep apnea, hypopnea syndrone”
(CX 9) and the doctor, as of October 18, 1997, suggested that
Cl ai mant *“address his concerns about workplace allergies with
Dr. Fairchild.” (CX 9)

The Enpl oyer has had actual know edge of Cl ai mant’ s reduced
breat hi ng capacity since at |east June 14, 1995, at which tine
he underwent pul nonary function testing at the Enployer’s First
Aid. The Enployer also had actual know edge of Clainmant’s eye
probl ens, hearing 1loss, shortness of breath, difficulty
br eat hi ng, depression, fatigue and i nsomia since at | east that
date. (CX 11)

On the other hand, the Enployer relies on the Claimnt’s

treatment records at the Togus Veteran’ s Medi cal Center between
Novenmber 3, 1999 and October 13, 2000 totaling 120 pages.
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Dr. Dernot N Killian, pul monary specialist, exam ned
Cl ai mant on January 15, 2001 at the Enployer’s request and the
doctor, after the usual social and enploynment history, his
review of Claimant’s diagnostic tests and the physica
exam nati on, concluded as follows (EX 20) (Enphasis added):

“1 MPRESSI ON: Hyperventilation syndrome in conjunction wth

pani c attacks. Underlying generalized anxiety disorder. Hi s
present medical reginment includes - Clonazepam twi ce a day.
Serzone twice a day. Elavil at night. We are presently

reducing his | orazepam because of mld drowsiness.

“DI SCUSSI ON:  Thi s gentl eman has a generalized anxi ety di sorder

with panic attacks. The panic attacks include elenments of
hyperventilation as the dom nant synptomatol ogy. He perceives
the snmell of epoxy as threatening and it precipitates the

attack. There is little evidence that his exposure to anything
at work has had a |l asting pul nonary effect, but the fact that he
is still having his anxiety in the face of such an aggressive
medi cal regi men bodes poorly for hi mbeing able to return to his
occupation at BIW which would include working onboard ship or
i ndeed, for that matter, at this stage being exposed to any
chem cals that could be perceived by himas epoxy paint.”

The Enployer has also had Claimnt evaluated by its
psychiatric expert, Dr. David J. Bourne, and the doctor, after
reviewing Claimnt’s volum nous nedical records (EX 22),
concl uded as follows in his Conprehensive Psychiatric Eval uati on
(EX 21) (Enphasi s added):

DI AGNOSI S (DSM- 1 V) :
Axis |: Posttraumati c stress disorder

Pani ¢ di sorder
Possi bl e depressive di sorder NOS, not in evidence
at the present tine
Hi story of episodic alcohol abuse, rule out
al cohol dependence
Possi bl e denentia, mld

Axis I'l: Diagnosis deferred

Axis Il1: COPD by verbally reported history and by
sone records; hyperventilation syndrome with
very mldrestrictive ventilatory defect per
Dr . Killian; sl eep di sorder; heari ng
difficulties; mld scoliosis

Axis I'V: Stressors: war - r el at ed experi ences; recent

di vorce; conflicted relationship with children;
reclassification at BIWin 1995
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Axi s V. GAF (d obal Assessnent of Functioning) = 45
(serious synptons)

DI SCUSSI ON AND OPI NI ON:

Bertrand Levesque descri bed synpt ons of posttraumatic stress
di sorder, which, if his history is accurate, clearly relate to
hi s Vi etnamexperience. He was quite distressed when di scussi ng
his mlitary history. Because of the concreteness of his
t hi nki ng because of his apparent disconfort and because | did
not want to risk deterioration of his state of mnd, | agreed
not to probe beyond his confort |evel concerning his mlitary
experiences or his PTSD synptons. | did not perceive him as
hostile or manipul ative, although he was somewhat controlling.
Based on the history which he told nme and the docunentation in

the records from Togus and the Vet Center, | think that it is
reasonabl e to conclude that he does suffer from Vietnamrel at ed
posttraumatic stress disorder. I think that the PTSD is

noderate to severe. The PTDS is not caused or aggravated by his
enpl oynment at Bath Iron Works. (Enphasis added)

M. Levesque also described symptons of panic disorder.
Al t hough he said that the panic disorder began in 1995 and
deni ed panic attacks prior to that date, the nmedical records
document panic di sorder beginning in 1990 (See Appendix |, #2,
page 11, for office notes fromLisbon Famly Practice indicating
anxiety reaction on 05/07/90 and 10/12/92, and panic disorder
with difficulty breathing on 12/29/93; see al so pages 26-27, for
Certificate of Health Care Provider FMLA fornms conpl eted by Dr.
Fairchild indicating that his depression and anxi ety with panic
attacks and shortness of breath commenced in 1991). The nedi cal
records al so document treatnment with anti-anxiety nmedications in
1990 (see Appendix |, #2, page 11, for office notes fromLisbon
Fam |y Practice i ndi cating prescription of Li brium
[ Chl or di azepoxi de] on 05/07/90, prescription of Chl ordi azepoxi de
on 10/12/92, prescription of Xanax [Alprazolanm on 12/29/93).
(The Chl ordi azepoxi de and Xanax are in the same famly as his
recent medi cati ons, Lorazepam [ Ativan] and Kl onopi n
[ Cl onazepanm, which are being prescribed for panic disorder.)

M. Levesque' s synptons of panic attacks include shortness
of br eat h, racing heart, nmuscul ar t ensi on, trenor,
i ght headedness, derealization and nmenory disturbance, a sense
that he is dying, tingling in his fingers and toes, confusion,
wi t hdrawal , and weakness. M. Levesque attributes the panic
attacks to having been required to work in closed spaces on
board the vessel

It is possible that M. Levesques panic disorder increased

in 1995, and that work issues contributed to that increase. It
is not likely that the panic disorder was caused by work events
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in 1995 for the follow ng reasons: (1) the records indicate
treatnment for preexisting anxiety and panic disorder, (2) the
synptons of panic disorder and PTSD (both of which are fornms of
anxi ety di sorders) overlap, and (3) nmany of M. Levesque’ s panic
attacks have occurred away from the work environnent. It is
possi bl e that sonme attacks were caused by discrete work events,
but his panic disorder as a whole was not caused by issues at
wor k.

M. Levesque’s attribution of his panic attacks to events
at work is understandable, as people often attribut their panic
attacks to events which are transpiring or places where panic
attacks occur. This does not nean that the attacks were caused
by those events or places. For exanple, people who becone
anxi ous when crossing bridges may devel op panic disorder and
agor aphobi a; the bridge beconmes a phobic focus, but is not the
cause of the disorder, which is an internal biological and
psychol ogi cal phenonenon. The fact that many of M. Levesque’'s
attacks occurred away from the work environnent and at night,
even in 1995, reflects the I ack of causal connection between the
wor k environment and the panic disorder as a whole. The panic
di sorder is an ongoi ng di sorder, and could not have been caused

by the work issues which have been asserted, if the
cont enpor aneous nedi cal reports fromthe fam |y physician, prior
to 1995, are accurate. | have no reason to dispute the accuracy

of those records. (Enphasis added)

M. Levesque asserts that he feels depressed. There is sone
suicidal ideation but he has never nade a suicide attenpt.
There are cognitive problens, irritability and tearful ness which
could be related to depression, to unspecified causes or to

PTSD. The cognitive, concentration and nmenory difficulties
appear to be significant and are nore severe than | would
anticipate from M. Levesque's |evel of depression, which is
mld at the present tine. It is possible that his genera
anxi ety |l evel and PTSD contribute to his cognitive difficulties,
although I think that the difficulties are nore severe than
woul d be expected formthose causes as well. He continues angry

at the loss of status and inconme which resulted from the
t akeover by General Dynamcs and the change in his job
assi gnnent .

To answer the specific questions in the referral letter, |
do believe that M. Levesque suffered from a preexisting
psychol ogi cal condition which predated his enploynent at Bath

I ron Works. His prior condition was posttraumatic stress
di sorder, although that was not diagnosed until nuch nore
recently. He also had a significant |evel of generalized

anxi ety and panic attacks which becanme manifest while he was
enpl oyed at BIWbut well before 1995.
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| am unawar e of any aggravation of M. Levesque’s enotional
probl ens, as they related to the workplace on October 15, 1999.
M. Levesque's condition at that tinme, while peripherally
related to work, was not caused by the work environment. There
may have been occasions, over the years, in which some of M.
Levesque’ s panic attacks were related to stressful environnments
at work, such as when working while exposed to epoxy fumes or
when pulling cable through a confined area, but his overall
psychiatric condition, including the panic disorder, was not a
wor k-rel ated condition. I am not aware of anything
psychiatrically different on October 15, 1999. There were other
maj or stressful events in M. Levesque's life at the time, such
as his divorce, problems with his children, and the illness of
fam |y nmenbers. Hi s younger brother, with whom he was cl ose,
died in Decenber 1999, shortly before M. Levesque’'s departure
from work. M. Levesque experienced a significant grief
response to his brother’s death. At the present tinme, | do not
think that his panic disorder is caused or related to his
enpl oynment at BIW (Enphasi s added)

The simlarity between M. Levesque's respiratory distress
and the shortness of breath inherent in panic attacks is quite
clear. Pani ¢ disorder often causes shortness of breath, air
hunger and hyperventilation. M. Levesque' s anxiety | evel seens
to provoke epi sodes of shortness of breath. | believe that this
is consistent with the findings of Dr. Killian.

M. Levesque is considerably psychologically distressed.
He suffers fromposttraumatic stress di sorder, which, according
to his description, is very distressing and which the Veterans

Adm nistration considers fifty percent disabling. Hi s panic
attacks are episodic and, while problematical, should not
prevent himfromworking i n nost environnents. | cannot explain

t he severity of his concentration or nmenory problens, but those
appear to be significant by his and his fiancee' s description
and nerit further eval uati on. I woul d consi der a
neur opsychol ogi cal work-up and a possible work-up for organic
brain dysfunction including brain imging studies and blood
tests such as thyroid, folate and B-12 | evels. Although | think
that returning to a work environment could be psychol ogically
strengthening, | would recommend doing so only gradually. I
would recomend a supportive environnment, work part-tinme
initially, and a gradual resunption of a full-time schedul e.

woul d not recomrend returning to work on board a vessel, because
of his perception that this has caused his problens. | think
that it is primarily M. Levesque's posttraumatic stress
di sorder which inpairs him and which is nost |likely to keep him
from being able to return to work successfully, although the
pani ¢ disorder and other psychological synmptonms also play a
role. At the present time, | amnot diagnosi ng ongoi ng al cohol
abuse, although there is a history of past alcohol abuse and
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suggestion of nore recent intermttent al cohol abuse probl ens.
| am dependent on the history which he and Ms. Steinneyer have
given concerning this issue. Al cohol abuse, if severe, can
cause or contribute to cognitive problens such as those which he
and Ms. Steinmeyer have described, as well as to depression and
anxi ety,” according to the doctor. (Enphasis added)

Cl ai mant points out that the nedical evidence cones from
three doctors. Dr. Stephen Fairchild, Claimant’'s treating
physi cian; Dr. Dermot Killian, a Board-Certified pul nonol ogi st,
and Dr. David Bourne, a Board-Certified psychol ogist. There are
significant areas of agreement anong the three doctors. They
all agree that Clainmant has posttraumatic stress disorder as a
result of his conbat experiences in Vietnam No one has
suggested that his PTSD is work-related. They all accept the
fact that working on board ship and being exposed to epoxy
caused himto have panic attacks and to experience shortness of
breath. They also all agree he should not go back to working on
board ship, because he clearly cannot tolerate shipboard
conditions, however for different reasons. (EX 20, EX 21)

Cl ai mant submits that the three doctors differ only in their
expl anation of the mechanism by which shipboard work and
exposure to epoxy and ot her funes cause his shortness of breath
and panic attacks. Dr. Fairchild diagnosed him as suffering
from COPD and reactive airways disease. 1In his view, exposure
to epoxy triggered a reactive airways attack, which caused his
panic attack. (CX 8; EX 20 at 2; EX 21 at 19)

Dr. Killian found that Cl ai mant was short of breath and had
a mld restrictive airways disease. He clearly credited
Claimant’s reports that epoxy caused himto be short of breath
and have a panic attack. Dr. Killian explained that in his
view, Clai mant became anxi ous when he encount ered epoxy and t hat
triggered a panic attack and caused himto hyperventilate and
experience shortness of breath. (EX 20 at 1-2)

Dr. Bourne had a viewessentially the same as Dr. Killian’s:
epoxy triggered fear, which in turn triggered shortness of
breath. Dr. Bourne also stated that in his view Claimant’s PTSD
and anxi ety disorder were of |ongstanding and had remai ned the
sane since he left Vietnam He repeatedly acknow edges that
exposures to epoxy at work may be causing a worsening of his
shortness of breath, but he does not believe that epoxy caused
or aggravated his anxiety. (EX 21 at 17-20)

Neither Dr. Killian nor Dr. Bourne explained why Cl ai mant
had worked successfully for alnost 30 years before he
encount ered epoxy on board the ships, but after five years of
working in confined spaces around epoxy and other funes, could
no |onger work. They do agree that he cannot return to

-16-



shi pboard work and should not be exposed to epoxy. Dr. Bourne
gave a very guarded opinion about his work capacity. He
believed Claimant could return to work if he had a part tinme
supportive environment and gradually worked up to full time work
in that sanme environnment. (EX 21 at 21)

On the other hand, the Enployer submts that it is clear
that the claimbefore ne is a claimfor a pulnonary condition
al l egedly caused by exposure to epoxy and other irritants.
There is no claimpresently before nme that Cl aimant’s non work
related stress condition is connected to his enploynment, either
by way of cause or aggravation or accel eration.

The Enmpl oyer’s defenses are as foll ows:

1. The evi dence denonstrates that no work-related injury
occurred. The Enpl oyer concedes that the presunption of
conpensability is applicable to this claimbut asserts that
it has rebutted the presunption and that the evidence
establ i shes that the Cl ai mant does not have a work-rel ated
reactive airways di sease.

2. Any disability Claimant has is due exclusively to non
work factors, nanmely his service-connected post-traumatic
stress di sorder which was neither caused nor aggravated by
enpl oynment .

3. Claimant is not tenporarily and totally disabled. He
has work capacity and the | abor market evidence shows that
there is a stable I|abor market for jobs wthin his
capacity.

As noted, Claimant relies upon the nedical records of Dr.
St ephen Fairchild (EX 14), a famly physician, and | note that

the doctor has filled out nunerous forms indicating, in a
concl usory manner, that Clai mant’s breathing probl ens are caused
or aggravated by exposures at worKk. There is nothing in the
record that would suggest that Dr. Fairchild is a pul nmonary
specialist, in fact, he clearly thought it was necessary to
refer the patient el sewhere for a pul nmonary consult. It is also
clear from the records that he did not review all of the

Claimant’s nedical records in the case, and his history is
i naccurate. For exanple, with respect to depression, his entry
of February 28, 1996 reflects that the patient presented for an
initial visit for depression and that synptons had been present
for three nonths. The onset of synptons was |isted as insidious
with no prior treatnment. (EX 14 at 83) As will be seen from
the review of the Togus Veterans’ Hospital records, this was
clearly inaccurate. The initial respiratory conplaint to Dr.
Fairchild was on Decenber 11, 1996. The history was that the
pati ent had been having a hard tine breathing the previous two
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and one-hal f weeks. The doctor |listed anxiety and prescribed 10

mlligrams of Librium The Claimant told Dr. Fairchild that he
became dyspneic when lying down and trying to sleep. Dr .
Fairchild stated “... sounds |like a panic attack - has no
pr obl em when phys. active—.” (ld. at 080) On January 24, 1997
Dr. Fairchild s notes reflect that the patient “continued to
have difficulty breathing” and that he will “refer for pul nonary
consult.” (ld. at 079) Dr. Fairchild noted that no pathol ogy
was found and that he needed to refer him for a pul nonary
consul t. It is noteworthy that the onset of these conplaints
was not connected with work, but rather with rest. In January

of 1998, the patient was seen for depression and sleep
difficulty. (ld. at 075)

The records fromthe Togus Veterans’ Medical Center, which
are in evidence as EX 15, are very instructive.

On April 10, 1992, the patient presented with a history that
he had been in the artillery in Canbodia in 1967 and 1968. Part
of the history was “... has had difficulty breathing, that can
occur at any tinme Unknown cause. (EX 15 at 096) It is
noteworthy that there is an agent orange stanp on the record.

VWhen adnmtted to the Togus Veterans’ Center on May 24, 2000,
t he past nedical history reads as follows:

The patient sees primary care doctor, Dr. Fairchild,
in Lisbon Falls at Two River Medical Center. He has
had chronic obstructive pul nonary di sease since 1991

It has been attributed to toxin exposure when he was
inthe mlitary. He has had panic attacks since 1991
for which his psychiatrist has prescribed Lorazepam
and Nefazodone. He has had toxin exposure for which
he devel oped hives, recently acute, and |ater was
di agnosed as having chronic obstructive pul nonary
di sease. He has no history of wulcers, diabetes,
hypertensi on, or hyperlipidem a. He does have heari ng
loss. (ld. at 113)

In the social history section of that same report, there is a
note that the patient had past problenms with al cohol and does
not use drugs. I note later, it is questionable whether that
hi story was accurate. (ld. at 114)

In an entry fromFebruary 23, 2000 in the Togus records, the
record shows that Claimnt was a fifty-one year old nmale veteran
who was very non-conpliant with the plans from Dr. Whytes and
Dr. Jones. The doctors were trying to taper him from sone
medi cati ons and he was taking extra fromhis wife's supply. It
al so appeared that he was drinking and there was specul ation as
to whether he was mnimzing the amounts of alcohol he was
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drinking. The doctors recomended that he discontinue al cohol
and not take his wife's nedication. (ld. at 134) | note that
at this tinme the patient was not nmarried but was taking
medi cation fromhis girl friend, a fact which he acknow edged at
the formal hearing. (TR 70, 71; See also EX 15 at 135 [‘Wants
script for Clonazepam says he has been take 1/1 of 1 ng tab in
AM and 2 tabs of 1 ng at HS of his wife's script.’])

The Enployer also cites other inconsistencies in the
Claimant’s testinmony and in the reports he has given to the
doctors over the years at pages 13-17 of its post-hearing brief,
and | adopt those reasons to support my conclusions that
Claimant is not a credible witness, that he is exaggerating his
synptons for secondary gain, that the opinions of the Enployer’s
nmedi cal experts are nore well-reasoned and wel | -docunment ed and
that their opinions are entitled to nore wei ght because of their
pre-em nent qualifications and status as Board-Certified
physi ci ans. These opinions of Dr. Killian and Dr. Bourne have
been extensively sumarized above and these opinions |ead
ineluctably to the conclusion that Clainmant’s reactive airways
respiratory problemis a personal illness and is not causally
related to his maritime enploynent as the opinions of Dr.
Fairchild, who is not a pul nonary specialist, are far outwei ghed
by the opinions of Dr. Killian and Dr. Bourne and as there
sinply is no credible or probative evidence that Claimnt’s
reactive airways respiratory probl emwas aggravat ed, exacerbat ed
or accelerated by any of the working conditions at the
Enpl oyer’ s shi pyard. Li kewi se, there is no credible evidence
that Claimant’s PTSD was aggravated, accel erated or exacerbated
by his shipyard work. Cl ai mnant has been di agnosed with that
condition since at |east 1990, was able to performall of his

shipyard duties until he left the yard because of his personal
illness, i.e., the reactive airways respiratory problem and
cannot return to work at the shipyard because of his persona
illness.

This Adm ni strative Law Judge, in concluding that Clai mant
has not sustained a work-related injury, is guided by the nost
significant decisions of the U.S. Court of Appeals for the First
Circuit in Shorette, supra, Harford, supra, and Hutchins, supra,
all of which stand for the proposition that the Enployer
successful ly defends against a claimfor workers’ conpensation
benefits by introducing substantial evidence severing the
connection between the alleged bodily harm and the maritine
enpl oynment . That Court <categorically rejects the fornmer
standard requiring the Enpl oyer to exclude ALL possibilities by
presenting a doctor’s UNEQUI VOCAL STATEMENT totally ruling any
and all possible connection between the bodily harm and the
maritime enpl oynment.
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| also note that this claimis strikingly simlar to the
factual situation presented this Judge in OKelley v. Dep’'t of
t he Arnmy/ NAF, 34 BRBS 39 (2000), wherein the Board reversed an
award of benefits to the Claimnt as the “totally ruling out”
standard has recently been rejected by all of the Circuit Courts
considering this issue. (1 have since denied that claim for
benefits on remand fromthe Board.)

Thus, as Cl ai mnant has not established a work-rel ated i njury,
his claim for benefits must be DENIED and | wll issue an
appropriate ORDER to that effect.

However, in the event that review ng authorities should
di sagree with this denial, | shall now nake alternate findings
solely for the future guidance of the parties.

Nature and Extent of Disability

It is axiomatic that disability under the Act is an econoni c
concept based upon a nedical foundation. Quick v. Martin, 397
F.2d 644 (D.C. Cir. 1968); Owmens v. Traynor, 274 F. Supp. 770
(D.Md. 1967), aff'd, 396 F.2d 783 (4th Cir. 1968), cert. deni ed,
393 U.S. 962 (1968). Thus, the extent of disability cannot be
measured by physical or nedical condition al one. Nar dell a v.
Canmpbel | Machi ne, I nc., 525 F.2d 46 (9th Cir. 1975).
Consi deration nust be given to claimant's age, educati on,
i ndustrial history and the availability of work he can perform
after the injury. Anerican Miutual |nsurance Conpany of Boston
v. Jones, 426 F.2d 1263 (D.C. Cir. 1970). Even a relatively
mnor injury may lead to a finding of total disability if it
prevents the enployee fromengaging in the only type of gainful
enpl oynment for which he is qualified. (1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
his disability wthout the benefit of the Section 20
presunption. Carroll v. Hanover Bridge Marina, 17 BRBS 176
(1985); Hunigman v. Sun Shipbuilding & Dry Dock Co., 8 BRBS 141
(1978). However, once claimnt has established that he is
unable to return to his former enploynment because of a work-
related injury or occupational disease, the burden shifts to the
enpl oyer to denonstrate the availability of suitable alternative
enpl oynment or realistic job opportunities which claimnt is
capabl e of perform ng and which he could secure if he diligently
tried. New Oleans (Gulfw de) Stevedores v. Turner, 661 F.2d
1031 (5th Cir. 1981); Air Anmerica v. Director, 597 F.2d 773 (1st
Cir. 1979); Anerican Stevedores, Inc. v. Salzano, 538 F.2d 933
(2d Cir. 1976); Preziosi v. Controlled Industries, 22 BRBS 468,
471 (1989); Elliott v. C & P Tel ephone Co., 16 BRBS 89 (1984).
VWil e Claimnt generally need not show that he has tried to
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obtai n enpl oynment, Shell v. Tel edyne Movible O fshore, Inc., 14
BRBS 585 (1981), he bears the burden of denonstrating his
willingness to work, Trans-State Dredging v. Benefits Review
Board, 731 F.2d 199 (4th Cir. 1984), once suitable alternative
enpl oynent is shown. WIson v. Dravo Corporation, 22 BRBS 463,
466 (1989); Royce v. Elrich Construction Company, 17 BRBS 156
(1985).

On the basis of the totality of this closed record, | find
and conclude that Claimant has established that he cannot now
return to work as an electrician. The burden thus rests upon
t he Enpl oyer to denpbnstrate the existence of suitable alternate
enpl oynment in the area. If the Enployer does not carry this
burden, Claimant is entitled to a finding of total disability.
American Stevedores, Inc. v. Salzano, 538 F.2d 933 (2d Cir.
1976); Southern v. Farners Export Conpany, 17 BRBS 64 (1985).
In the case at bar, the Enployer did submt probative and
per suasi ve evidence as to the availability of suitable alternate
enpl oynment . See Pil kington v. Sun Shipbuilding and Dry Dock
Conmpany, 9 BRBS 473 (1978), aff'd on reconsideration after
remand, 14 BRBS 119 (1981). See al so Bunbl e Bee Seafoods v.
Director, OWCP, 629 F.2d 1327 (9th Cir. 1980). As alternate
findings, | therefore would find Claimant has a total disability
during that tinme period he was unable to return to work and
until the date of the | abor market survey.

Claimant's injury has not becone permanent. A permanent
disability is one which has continued for a | engthy period and
is of lasting or indefinite duration, as distinguished fromone
in which recovery nerely awaits a normal healing period.
General Dynam cs Corporation v. Benefits Review Board, 565 F.2d
208 (2d Cir. 1977); Watson v. Gulf Stevedore Corp., 400 F.2d 649
(5th Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel v.
General Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v.
Lockheed Shipbuilding Co., 22 BRBS 155, 157 (1989); Trask v.
Lockheed Shipbuilding and Construction Conpany, 17 BRBS 56
(1985); Mason v. Bender Welding & Machine Co., 16 BRBS 307, 309
(1984). The traditional approach for determ ning whether an
injury is permanent or tenporary is to ascertain the date of
"maxi rum nedi cal inprovenent."” The determ nation of when
maxi mum medi cal inmprovenent is reached so that claimnt's
disability may be said to be permanent is primarily a question
of fact based on nedical evidence. Lozada v. Director, OWCP
903 F.2d 168, 23 BRBS 78 (CRT) (2d Cir. 1990); Hite v. Dresser
Gui berson Punping, 22 BRBS 87, 91 (1989); Care v. Washington
Metropolitan Area Transit Authority, 21 BRBS 248 (1988); Wayl and
v. More Dry Dock, 21 BRBS 177 (1988); Eckley v. Fibrex and
Shi pping Company, 21 BRBS 120 (1988); WIllians v. General
Dynam cs Corp., 10 BRBS 915 (1979).
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The Benefits Revi ew Board has hel d that a determ nation t hat
claimant's disability is tenporary or permanent nmay not be based
on a prognosis that claimant's condition may i nprove and becone
stationary at some future tine. Meecke v. 1.S.0O. Personnel
Support Departnent, 10 BRBS 670 (1979). The Board has al so held
that a disability need not be "eternal or everlasting” to be
permanent and the possibility of a favorable change does not
foreclose a finding of permanent disability. Exxon Corporation
v. White, 617 F.2d 292 (5th Cir. 1980), aff'g 9 BRBS 138 (1978).
Such future changes nmay be considered in a Section 22
modi fi cati on proceedi ng when and if they occur. Fl eet wood v.
Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS 282
(1984), aff'd, 776 F.2d 1225, 18 BRBS 12 (CRT) (4th Cir. 1985).

Per manent disability has been found where littl e hope exists
of eventual recovery, Air Anerica, Inc. v. Director, OACP, 597
F.2d 773 (1st Cir. 1979), where clai mant has already undergone
a | arge nunber of treatnments over a long period of tinme, Meecke
v. 1.S. O Personnel Support Departnent, 10 BRBS 670 (1979), even
though there is the possibility of favorable change from
recommended surgery, and where work within claimnt's work
restrictions is not available, Bell v. Vol pe/ Head Construction
Co., 11 BRBS 377 (1979), and on the basis of claimnt's credible
conplaints of pain alone. Eller and Co. v. Golden, 620 F.2d 71
(5th Cir. 1980). Furthernore, there is no requirenment in the
Act that nedical testinony be introduced, Ballard v. Newport
News Shi pbuilding & Dry Dock Co., 8 BRBS 676 (1978); Ruiz v.
Uni versal Maritinme Service Corp., 8 BRBS 451 (1978), or that
clai mant be bedridden to be totally disabled, Watson v. Gulf
St evedore Corp., 400 F.2d 649 (5th Cir. 1968). Mor eover, the
burden of proof in a tenporary total case is the same as in a
per manent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hyman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to
a finding of permanent total disability, Mendez v. Bernuth
Mari ne Shipping, Inc., 11 BRBS 21 (1979); Perry v. Stan Flowers
Conmpany, 8 BRBS 533 (1978), and an award of pernmanent total
disability nmay be nmodified based on a change of condition
Wat son v. Gulf Stevedore Corp., supra.

An enpl oyee i s consi dered permanently di sabl ed i f he has any
residual disability after reaching maxi mrum nedi cal inprovement.
Lozada v. General Dynami cs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commerci al Workers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil ding & Construction
Co., 17 BRBS 56 (1985). A condition is permanent if claimnt is
no | onger undergoing treatnment with a viewtowards i nproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982),
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or if his condition has stabilized. Lusby v. Washi ngton
Metropolitan Area Transit Authority, 13 BRBS 446 (1981).

A disability is considered permanent as of the date
claimant’s condition reaches maxi mum medi cal inprovenent or if
the condition has continued for a | engthy period and appears to
be of lasting or indefinite duration, as distinguished fromone
in which recovery nmerely awaits a nornmal healing period. See
Watson v. @Qulf Stevedore Corp., 400 F.2d 649 (5" Cir. 1968),
cert. denied. 394 U.S. 976 (1969). If a physician believes
that further treatnent should be undertaken, then a possibility
of inmprovenment exists, and even if, in retrospect, the treatnment
was unsuccessful, maxi num nedical inprovenent does not occur
until the treatnment is conplete. Louisiana Ins. Guaranty Assn.
v. Abbott, 40 F.3d 122, 29 BRBS 22(CRT) (5th Cir. 1994); Leech v.
Service Engineering Co., 15 BRBS 18 (1982). If surgery is
antici pated, maxi num nedi cal inprovenent has not been reached.
Kuhn v. Associated press, 16 BRBS 46 (1983). |If surgery is not
anticipated, or if the prognosis after surgery is uncertain, the
claimant’s condition may be permanent. Worthington v. Newport
News Shi pbuilding & Dry Dock Co., 18 BRBS 200 (1986); Wite v.
Exxon Corp., 9 BRBS 138 (1978), aff'd nem, 617 F.2d 292 (5th
Cir. 1982).

On the basis of the totality of the record, I would find and
conclude that Claimant has not reached maxi mum nedica
i nprovenent as he would require additional nedical care and
treat ment.

Wth reference to Claimant’s residual work capacity, an
enpl oyer can establish suitable alternate enpl oynent by offering
an injured enployee a light duty job which is tailored to the
enpl oyee's physical limtations, solong as the job is necessary
and cl ai mant i s capable of perform ng such work. Walker v. Sun
Shi pbuil ding and Dry Dock Co., 19 BRBS 171 (1986); Darden v.
Newport News Shi pbuil ding and Dry Dock Co., 18 BRBS 224 (1986).
Cl ai mvant nmust cooperate with the enployer's re-enploynent
efforts and i f enpl oyer establishes the availability of suitable
alternate job opportunities, the Adm nistrative Law Judge mnust
consider claimant's willingness to work. Trans-State Dredging
v. Benefits Review Board, U S. Departnment of Labor and Tarner,
731 F.2d 199 (4th Cir. 1984); Roger's Term nal & Shi ppi ng Corp.
v. Director, ONCP, 784 F.2d 687 (5th Cir. 1986). An enployee is
not entitled to total disability benefits nerely because he does
not like or desire the alternate job. Villasenor v. Marine
Mai nt enance I ndustries, Inc., 17 BRBS 99, 102 (1985), Decision
and Order on Reconsideration, 17 BRBS 160 (1985).

An award for pernmanent partial disability in a claim not
covered by the schedule is based on the difference between
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claimant's pre-injury average weekly wage and his post-injury
wage- earni ng capacity. 33 U S.C. 8908(c)(21)(h); Richardson v.
General Dynamics Corp., 23 BRBS (1990); Cook v. Seattle
St evedoring Co., 21 BRBS 4, 6 (1988). If a claimnt cannot
return to his usual enploynent as a result of his injury but
secures ot her enpl oynent, the wages which the newjob woul d have
paid at the time of claimant's injury are conpared to the wages
claimant was actually earning pre-injury to determne if
claimant has suffered a |oss of wage-earning capacity. Cook

supra. Subsections 8(c)(21) and 8(h) require that wages earned
post-injury be adjusted to the wage | evels which the job paid at
time of injury. See Wal ker v. Washington Metropolitan Area
Transit Authority, 793 F.2d 319, 18 BRBS 100 (CRT) (D.C. Cir.
1986); Bethard v. Sun Shipbuilding & Dry Dock Co., 12 BRBS 691,
695 (1980).

It is now well-settled that the proper conparison for
determ ning a | oss of wage-earning capacity i s between the wages
claimant received in his usual enploynent pre-injury and the
wages claimant's post-injury job paid at the time of his injury.
Ri chardson, supra; Cook, supra.

The parties herein now have the benefit of a nost
significant opinion rendered by the First Circuit Court of
Appeal s in affirm ng a matter over which this Adm nistrative Law
Judge presided. In Wiite v. Bath Iron Works Corp., 812 F.2d 33
(1st Cir. 1987), Senior Circuit Court Judge Bailey Aldrich
framed the i ssue as follows: "the question is how nmuch cl ai mant
shoul d be reinbursed for this | oss (of wage-earning capacity),
it being common ground that it should be a fixed amount, not to
vary from month to nonth to follow current discrepancies.”
White, supra, at 34.

Senior Circuit Judge Aldrich rejected outright the
enployer's argunent that the Adm nistrative Law Judge "must
conpare an enployee's post-injury actual earnings to the
average weekly wage of the enployee's tinme of injury” as that
thesis is not sanctioned by Section 8(h).

Thus, it is the law in the First Circuit that the post-
injury wages nust first be adjusted for inflation and then
conpared to the enpl oyee's average weekly wage at the tine of
his injury. That is exactly what Section 8(h) provides in its
literal |anguage.

While there is no obligation on the part of the Enployer to
rehire Claimnt and provide suitable alternative enploynent,
see, e.g., Trans-State Dredging v. Benefits Review Board, 731
F.2d 199 (4th Cir. 1984), rev'g and rem on other grounds Tarner
v. Trans-State Dredging, 13 BRBS 53 (1980), the fact renmnins
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that had such work been nade available to Claimant years ago,
wi t hout a salary reduction, perhaps this claimmght have been
put to rest, especially after the Benefits Review Board has
spoken herein and the First Circuit Court of Appeals, in Wite,
supr a.

The law in this area is very clear and if an enployee is
offered a job at his pre-injury wages as part of his enployer's
rehabilitation program this Adm nistrative Law Judge can find
that there is no |ost wage-earning capacity and that the
enpl oyee therefore is not disabled. Swain v. Bath Iron Wrks
Cor por ati on, 17 BRBS 145, 147 (1985); Dar cel | V. FMC
Cor poration, Marine and Rail Equipnment Division, 14 BRBS 294,
197 (1981). However, | am also cognizant of case |aw which
holds that the enployer need not rehire the enployee, New
Ol eans (Gulfw de) Stevedores, Inc. v. Turner, 661 F.2d 1031,
1043 (5th Cir. 1981), and that the enployer is not required to
act as an enpl oynent agency. Royce v. Elrich Construction Co.,
17 BRBS 157 (1985).

In the case at bar, the Enpl oyer has offered the two vol une,
Septenber 29, 2000 transferrable skills analysis and | abor
mar ket survey of Arthur M Stevens, Jr., CDF, the Enployer’s
Vocati onal Consultant (EX 16, EX 17), wherein M. Stevens, after
noting the permanent restrictions of Dr. Fairchild that Cl ai mant
is to avoid “funes, dust and other contam nants that produce
shortness of breath, coughing and anxi ety,” opi ned that Clai mant
could work as a front desk/night auditor, a custonmer service
representative, a dispatcher, a sales person, a cashier, a
telemarketer, a framng assistant, a |I|inousine driver, a
security guard, a stock assistant, a station attendant, an
i nside sales person, a front desk clerk, an autompobile parts
driver, a courier, a parking |lot attendant, a |uggage screener,
a counter delivery person, a cashier at a convenience store, a
custonmer service representative, an electronics assistant, a
sal es associate, a receiver/stocker and as a sales clerk. M.
St evens concluded as follows on page 4 of Section A of EX 15
(Enmphasi s added):

“I'n nmy opinion, a stable |abor market does exist in the
geographical area if this survey and based upon M. Levesque’s
previ ous work experiences, education |level, physical capacity
and the above entry |level positions it is reasonable to expect
that he could nmake at | east $6.50 per hour and as nmuch as $8. 00
per hour to start in an entry |evel position” at the numerous
prospective enpl oyers identified by M. Stevens in that section.

Section B details the nedical records reviewed by M.
St evens. Section C of EX 16 is entitled Direct Enployer
Contacts and Enploynment Status - a nost detailed section
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totaling 130 pages - wherein M. Stevens lists those enployers
whom he has contacted, the contact person to whom he spoke, the
current job openings, the job qualifications, the physical
requi renments and, nost inportant, the entry level starting
salaries. Section D of EX 16 contains those job | eads obtained
by M. Stevens through newspaper advertisenents. These
classified “ads” continue in the first section of EX 17.
Section E contains Job Service Listings and Section F is an
Addendum from t he Mai ne Labor Market Di gest.

In response to questioning by his attorney, Clainmant
testified that he has no work experience, dealing with or
waiting on the public, or as a sales person or as a
tel emarketer, or as a hotel/notel front desk clerk or as a
cashier in a store. (TR 41-42)

Cl ai mtant submts that all the doctors agree that Clai mant
cannot return to work as an el ectrician on board ship, his work
before the injury occurred, that the Enpl oyer has not shown the
exi stence of suitable alternate enploynent, that it put Clai mant
out of work because they had no work within his limts, that the
Labor Market Survey does not show the existence of suitable
alternate enploynent because it does not consider Claimnt’s
underlyi ng anxi ety di sorder when evaluating jobs, that it also
does not contain any evidence on whether the listed jobs are
free of chem cal exposures that would violate his limtations,
and that the Labor Market Survey does not take into account Dr.
Bourne’'s assessnent of Claimant’s limted work capacity, nanely
t hat he needs a supportive work environnent and should return to
work part-time, according to the Clainmant’s thesis.

| di sagree because Enpl oyer has introduced i nto evidence as
EX 16 and EX 17 a very thorough and detailed |abor market
survey. It is based upon the work restrictions placed upon
Clai mtant by his treating doctor, Dr. Stephen Fairchild, who is
t he doctor who took himout of work. The report begins with a
sunmary of the Labor Market Survey and a summary of the records
review. Section C contains direct enployer contacts and shows
t hat these enpl oyers were specifically contacted by tel ephone or
ot herw se. Section D shows a review of the newspapers arrows
pointing to specific jobs that seem appropriate. Section E
shows vol um nous |istings at the Maine Job Service, all of which
represents actual openings. Section F shows the type of sheet
that is used indirect enployer contact and the status of the
Mai ne | abor mar ket and unenpl oynent rates in the areas affected.
The bottom line is that this evidence shows volum nous
enpl oynent opportunities for sonmeone with Claimant’s
transferable skills and physical restrictions both on a part-
time and on a full time basis. There is a map of the State of
Maine with a m | eage di agramat the begi nning of the report that
shows that the jobs identified are wthin easy comuting
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di st ance. The summary establishes the qualifications of M.
Stevens, who did the |abor nmarket survey. It shows that
Cl ai mant could earn on a regular basis sonmewhere between $8.50
an hour and $545.00 per week. There are sone jobs that go as
hi gh as $35,000.00 per year, which would neet or exceed
Cl ai mvant’ s average weekly wage. It is inmportant to note that
Claimant’s counsel requested the opportunity to depose M.
Stevens and to have Claimnt testify in response to | abor market
survey and chose to do neither. Thus, as there is no rebuttal
evidence to this | abor market evidence, the Enpl oyer has clearly
met its burden under the First Circuit decision in Air Anerica,
Inc. v. Director, ONCP, U.S. Departnent of Labor, 597 F.2d 773,
10 BRBS 505 (1st Cir. 1979).

As i ndi cat ed above, the Enpl oyer has offered a Labor Market
Survey (EX 16 and EX 17) in an attenmpt to show the availability
of work for Claimant in nunerous jobs within his restrictions.
| accept the results of that very thorough survey which
consisted of the ~counsellor making telephone <calls to
prospective enployers. The report refers to personal contacts
with area enployers and it is apparent that these job sites were
personally visited to observe the working conditions and to
ascertain whether that work is within the doctor's restrictions
and whet her Cl ai mant can physically do that work.

It is well-settled that Enpl oyer must showthe availability
of actual, not theoretical, enpl oyment opportunities by
identifying specific jobs available for Claimant in close
proximty to the place of injury. Royce v. Erich Construction
Co., 17 BRBS 157 (1985). For the job opportunities to be
realistic, the Respondents nust establish their precise nature
and ternms, Reich v. Tracor Marine, Inc., 16 BRBS 272 (1984), and
the pay scales for the alternate jobs. Moore v. Newport News
Shi pbuilding & Dry Dock Co., 7 BRBS 1024 (1978). Vhile this
Adm ni strative Law Judge my rely on the testinmony of a
vocati onal counselor that specific job openings exist to
establish the existence of suitable jobs, Southern v. Farmers
Export Co., 17 BRBS 64 (1985), enployer's counsel nust identify
specific avail able jobs; generalized |abor market surveys are
not enough. Kimrel v. Sun Shipbuilding & Dry Dock Co., 14 BRBS
412 (1981).

As noted above, | am cognizant of the fact that the
controlling law is sonmewhat different on the enployer's burden
in the territory of the First Circuit when faced with a claim
for permanent total disability benefits. In Air America, Inc.
v. Director, OWNCP, 597 F.2d 773, 10 BRBS 490 (1st Cir. 1978),
the United States Court of Appeals for the First Circuit held
that it will not inpose upon the enployer the burden of proving
the exi stence of actual avail able jobs when it is "obvious" that
there are available jobs that soneone of Claimant's age,
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educati on and experience could do. The Court held that, when
the enployee's inpairnent only affects a specialized skill
necessary for his pre-injury job, the severity of the enployer's
burden had to be lowered to neet the reality of the situation

In Air Anerica, the Court held that the testinony of an educat ed
pilot, who could no longer fly, that he received vague |ob
of fers, established that he was not permanently disabled. Air
America, 597 F.2d at 778, 780, 108 BRBS at 511-512, 514.
Li kewise, a young intelligent man was held to be not
unenmpl oyabl e in Argonaut |nsurance Co. v. Director, OWCP, 646
F.2d 710, 13 BRBS 297 (1st Cir. 1981).

In view of the foregoing, | do accept the results of the
probative and persuasi ve Labor Market Survey because again only
as alternate findings, | would find and concl ude that those jobs
constitute, as a matter of fact and |aw, suitable alternate
enpl oynent or realistic job opportunities. |In this regard, see
Armand v. Anmerican Marine Corporation, 21 BRBS 305, 311, 312
(1988); Horton v. General Dynam cs Corp., 20 BRBS 99 (1987).
Armand and Horton are significant pronouncenents by the Board on
this inmportant issue.

Once cl ai mant establishes that he is unable to do his usual
wor k, he has established a prim facie case of total disability
and the burden shifts to enployer to establish the availability
of suitable alternative enploynent which claimnt is capabl e of
perform ng. New Orl eans (Gul fwi de) Stevedores v. Turner, 661
F.2d 1031, 1032, 14 BRBS 156, 165 (CRT) (5th Cir. 1981). In
order to neet this burden, enployer nust show the availability
of job opportunities within the geographical area in which he
was injured or in which claimnt resides, which he can perform
given his age, education, wrk experience and physical
restrictions, and for which he can conpete and reasonably
secure. Turner, supra; Roger's Term nal & Shipping Corp. V.
Director, OANCP, 784 F.2d 667, 671, 18 BRBS 79, 83 (CRT) (5th
Cir. 1986); Mjangos v. Avondale Shipyard, Inc., 19 BRBS 165
(1986). A job provided by enployer may constitute evidence of
suitable alternative enploynment if the tasks perfornmed are
necessary to enpl oyer, Peele v. Newport News Shipbuilding & Dry
Dock, 18 BRBS 224, 226 (1987), and if the job is available to
cl ai mant . Wlson v. Dravo Corp., 22 BRBS 463, 465 (1989);
Beaul ah v. Avis Rent-A-Car, 19 BRBS 131, 133 (1986). Moreover,
enpl oyer is not actually required to place claimant in alternate
enpl oynent, and the fact that enployer does not identify
suitable alternative enploynent until the day of the hearing
does not preclude a finding that enployer has net its burden.
Turney v. Bethlehem Steel Corp., 17 BRBS 232, 236-237 n.7
(1985). Nonet hel ess, the Admnistrative Law Judge may
reasonably conclude that an offer of a position wthin
enpl oyer's control on the day of the hearing is not bona fide.
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Dianond MDrilling Co. v. Marshall, 577 F.2d 1003, 1007-9 n.5,
8 BRBS 658, 661 n.5 (5th Cir. 1979); Janeson Vv. Marine
Term nal s, 10 BRBS 194, 203 (1979).

| agree with the Enpl oyer that Cl ai mrant has not nade a good
faith to return to work. He should seek enploynent with a
positive attitude by enphasizing the positive aspects of his
enpl oynment history and the talents he brings to the prospective
enpl oyer. He should not dwell on any negative aspects, such as
his work injuries, his disability or work restrictions. He
certainly should not voluntarily disclose those factors and
Claimant is rem nded that an enpl oyer is prohibited from asking
t hose questions, by reasons of the Americans Wth Disabilities
Act and the Board has sanctioned the actions of an enpl oyee who
deli berately m srepresented his disability status because he
wanted to return to work. In this regard, see Hallford v.
I ngal I s Shi pbuil di ng Di vi sion, Litton Systems, Inc., 15 BRBS 112
(1982).

Thus, as the Enpl oyer has shown t he avail ability of suitable
al ternate enploynment within Claimnt’s restrictions, the burden
now is on Claimnt to showthat he is ready, willing and able to
return to work, just like any other unenployed worker. See
Pal ombo v. Director, OANCP, 937 F.2d 70, 25 BRBS 1 (CRT) (2nd
Cir. 1991).

Section 14(e)

Cl ai mant woul d not be entitled to an award of additiona
conpensation, pursuant to the provisions of Section 14(e), as
the Enployer timely controverted Claimant’s entitlenment to
benefits. (EX 13, EX 14) Rambs v. Universal Dredging
Cor poration, 15 BRBS 140, 145 (1982); Garner v. din Corp., 11
BRBS 502, 506 (1979).

| nt er est

Al t hough not specifically authorizedinthe Act, it has been
accepted practice that interest at the rate of six (6) percent
per annum i s assessed on all past due conpensation paynents.
Aval | one v. Todd Shipyards Corp., 10 BRBS 724 (1978). The
Benefits Review Board and the Federal Courts have previously
uphel d interest awards on past due benefits to ensure that the
enpl oyee receives the full amount of conpensation due. Watkins
v. Newport News Shipbuilding & Dry Dock Co., 8 BRBS 556 (1978),
aff'd in pertinent part and rev'd on other grounds sub nom
Newport News v. Director, OANCP, 594 F.2d 986 (4th Cir. 1979);
Santos v. General Dynanics Corp., 22 BRBS 226 (1989); Adans v.
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Newport News Shi pbuil ding, 22 BRBS 78 (1989); Smth v. Ingalls
Shi pbui I ding, 22 BRBS 26, 50 (1989); Caudill v. Sea Tac Al aska
Shi pbui | ding, 22 BRBS 10 (1988); Perry v. Carolina Shipping, 20
BRBS 90 (1987); Hoey v. GCeneral Dynamcs Corp., 17 BRBS 229
(1985). The Board concluded that inflationary trends in our
econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making cl ai mant whol e, and
held that ". . . the fixed six percent rate should be repl aced
by the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . .

Grant v. Portland Stevedoring Conpany, 16 BRBS 267, 270 (1984)
nodi fi ed on reconsideration, 17 BRBS 20 (1985). Section 2(m of
Pub. L. 97-258 provided that the above provision would becone
effective October 1, 1982. This Order incorporates by reference
this statute and provides for its specific admnistrative
application by the District Director. The appropriate rate
woul d be determ ned as of the filing date of this Decision and
Order with the District Director.
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Medi cal Expenses

An Enpl oyer found |iable for the payment of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those
medi cal expenses reasonably and necessarily incurred as a result
of a work-related injury. Perez v. Sea-Land Services, Inc., 8
BRBS 130 (1978). The test is whether or not the treatnent is
recogni zed as appropriate by the nedical profession for the care
and treatnent of the injury. Col burn v. General Dynam cs Corp.,
21 BRBS 219, 22 (1988); Barbour v. Wodward & Lothrop, Inc., 16
BRBS 300 (1984). Entitlenment to nedical services is never tine-
barred where a disability is related to a conpensabl e injury.
Addi son v. Ryan-Walsh Stevedoring Conmpany, 22 BRBS 32, 36
(1989); Mayfield v. Atlantic & @ulf Stevedores, 16 BRBS 228
(1984); Dean v. Marine Term nals Corp., 7 BRBS 234 (1977).
Furthernmore, an enployee's right to select his own physician,
pursuant to Section 7(b), is well settled. Bulone v. Universal
Term nal and Stevedore Corp., 8 BRBS 515 (1978). Claimant is
alsoentitled to rei mbursenment for reasonabl e travel expenses in
seeki ng medical care and treatnment for his work-related injury.
Tough v. General Dynam cs Corporation, 22 BRBS 356 (1989);
Glliamv. The Western Union Tel egraph Co., 8 BRBS 278 (1978).

I n Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981),
rev'd on other grounds, 682 F.2d 968 (D.C. Cir. 1982), cert.
deni ed, 459 U. S. 1146, 103 S.Ct. 786 (1983), the Benefits Review
Board held that a claimant's entitlenment to an initial free
choi ce of a physician under Section 7(b) does not negate the
requi rement under Section 7(d) that claimnt obtain enployer's
aut hori zation prior to obtaining medical services. Banks v.
Bath Iron Works Corp., 22 BRBS 301, 307, 308 (1989); Jackson v.
I ngal I s Shi pbuil di ng Di vi sion, Litton Systenms, Inc., 15 BRBS 299
(1983); Beynum v. Washi ngton Metropolitan Area Transit
Aut hority, 14 BRBS 956 (1982). However, where a cl ai mant has
been refused treatnment by the enpl oyer, he need only establish
that the treatnent he subsequently procures on his own
initiative was necessary in order to be entitled to such
treatnment at the enployer's expense. Atlantic & GGulf
Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cir. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determ nation that Claimnt is
fully recovered is tantamobunt to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. Cir.
1984); wal ker v. AAF Exchange Service, 5 BRBS 500 (1977). Al
necessary nedi cal expenses subsequent to enployer's refusal to
aut horize needed care, including surgical costs and the
physician's fee, are recoverable. Roger's Term nal and Shi ppi ng
Corporation v. Director, OANCP, 784 F.2d 687 (5th Cir. 1986);
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Ander son v. Todd Shi pyards Corp., 22 BRBS 20 (1989); Bal |l esteros
v. Wllanmette Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless
such failure is excused by the fact-finder for good cause shown
in accordance with Section 7(d), claimnt my not recover
medi cal costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS
805 (1981). See also 20 C.F. R 8702.422. However, the enpl oyer
must denonstrate actual prejudice by late delivery of the
physician's report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedi cal
expenses; it only requires that the injury be work related.
Romei ke v. Kaiser Shipyards, 22 BRBS 57 (1989); Wnston v.
I ngal I's Shipbuilding, 16 BRBS 168 (1984); Jackson v. Ingalls
Shi pbui I di ng, 15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
concl ude that Cl ai mant has shown good cause, pursuant to Section
7(d). Claimant advised the Enployer of his work-related injury
on or about November 9, 1999 (CX 2) and requested appropriate
medi cal care and treatnent. However, the Enployer did not
accept the claimand did not authorize such nedical care. Thus,
any failure by Claimant to file tinmely the physician's report is
excused for good cause as a futile act and in the interests of
justice as the Enployer refused to accept the claim

Accordingly, in view of the foregoing, the Enployer, again
only as alternate findings, would be responsible for the
reasonabl e, necessary and appropri ate nmedi cal care and treat nment
in the diagnosis, evaluation and treatnent of Claimant’s COPD
anxi ety disorder and depression since October 15, 1999 (CX 8),
subject to the provisions of Section 7 of the Act.

ENTI TLEMENT

Si nce Clai mant has not established a work-related injury,
he is not entitled to additional benefits in this proceedi ng and
his claim for benefits is hereby DENIED. Since any disability
Cl ai mrant now experiences is due to personal, non-work-related
conditions he is not entitled to benefits in this proceedi ng and
his claimfor benefits is hereby DEN ED

The rule that all doubts nmust be resolved in Claimnt's
favor does not require that this Admnistrative Law Judge
al ways find for Claimnt when there is a dispute or conflict in
the testinony. It nerely neans that, if doubt about the proper
resol ution of conflicts remains in the Admnistrative Law
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Judge's mnd, these doubts should be resolved in Claimant's

favor. Hodgson v. Kai ser Steel Corporation, 11 BRBS 421
(1979). Furthernore, the nmere existence of conflicting evidence
does not, ipso facto, entitle a Claimant to a finding in his

favor. Lobin v. Early-Massnman, 11 BRBS 359 (1979).

VWile claimant correctly asserts that all doubt f ul
fact questions are to be resolved in favor of the injured
enpl oyee, the nere presence of conflicting evidence does not
require a conclusion that there are doubts which nust be
resolved in claimant's favor. See Hislop v. Marine Term nal s
Corp., 14 BRBS 927 (1982). Rat her, before applying the "true
doubt” rule, the Benefits Review Board has held that this
Adm ni strative Law Judge should attenpt to evaluate the
conflicting evidence. See Betz v. Arthur Snowden Co., 14 BRBS
805 (1981). Moreover, the U S. Suprene Court has abolished the
“true doubt” rule in Maher Termnals, Inc. v. Director, ONCP,
512 U. S. 267, 114 S.Ct. 2251, 28 BRBS 43 (CRT)(1994), aff’g 992
F.2d 1277, 27 BRBS 1 (CRT)(3d Cir. 1993).

As Cl ai mant has not successfully prosecuted this claim his
attorney is not entitled to a fee award.

ORDER

It is therefore ORDERED that the claimfor conpensation
benefits filed by Bertrand L. Levesque shall be, and the sane
is hereby DENIED

A
DAVID W DI NARD

Adm ni strative Law Judge

Bost on, Massachusetts
DWD: j |
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